The plunge in Americans’ confidence

in their government over the last few
decades is one of those social facts so
large that it must have many causes.'
Surely one of them is that our govern-
ment so often seems to have grown un-
wieldy, ineffective, and unaccountable.

Joint federal-state programs grow
seemingly inexorably, unable to be
reformed no matter how disappointing
their results. The federal government
inserts itself into every nook and cranny
of American life, with no decision too
local, or trivial, to escape its attention.
Federal courts micromanage institu-
tions—schools, prisons—and make pol-
icy judgments traditionally confined to
legislatures on issue after issue. Com-
panies face multiple and sometimes
conflicting regulators in an atmosphere
of pervasive uncertainty. Presidential
orders revise laws without a vote of
Congress. Agencies combine judicial,
legislative, and executive powers while
staying far removed from the control
of voters.

The result of all of this is nothing so
coherent as socialism, as constitutional
scholar Michael Greve has remarked:
Socialism implies a plan.? Instead

much of government becomes a series
of shakedowns, special-interest deals,
and programs that continue from inertia.
This type of government can weaken the
economy and civil society, but it cannot
reach the lofty ambitions politicians set
for it. And it is a far cry from the limited,
deliberative government of divided
powers that the Founders envisioned.

Take, for expensive example, the
growth of Medicaid, a program that has
repeatedly brought about fiscal crises
for state governments without yielding
much in the way of health benefits for
its poor recipients. Medicaid allows
state governments, within limits, to add
people and services to the program,
with the federal government picking

up at least half the cost. In good times
state officials can offer their voters two
or more dollars of benefits for a dollar
of taxes. In lean years the program is
hard to pare back because state officials
have to take away two or more dollars
of benefits to save a dollar.

So the program expands: States exploit
one another’s taxpayers, who end up
paying for more spending than they
would if either the federal government
or the states had full responsibility for
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The federal courts have an important role in defending constitutional
norms. The Supreme Court was right, for example, to set an outer limit
to federal power by holding that Congress cannot simply make it
illegal to refuse to purchase health insurance.

funding and running the program. And
federal and state officials blame each
other for the frustrating results. We get
more government, and worse government.

There can be no going back to the
“original Constitution,” as some conser-
vatives carelessly say, and we should
not want to do that: the Reconstruction
Amendments added to the document’s
excellence and remedied its defects,
and we should honor them. Nor should
we insist on returning to the policies

of some year of the distant past. Our
Constitution would not deserve much
respect if it were so impractical as to
prevent government from adapting to
changing circumstances. But we can
avoid these mistakes while still appre-
ciating the considerable wisdom in the
Founders’ design, and particularly in the
structural limits it placed on governmen-
tal power. Recovering that wisdom is no
mere exercise in nostalgia, but would
yield practical benefits.

The political culture of recent decades
has encouraged us to look to the courts
to effect that recovery. Conservatives
have invested a lot of hope in the
courts: in the idea that appointing the
right justices and making the right legal
arguments will reset our constitutional
trajectory. They are right, to a point:
The federal courts have an important

role in defending constitutional norms.
The Supreme Court was right, for ex-
ample, to set an outer limit to federal
power by holding that Congress cannot
simply make it illegal to refuse to pur-
chase health insurance.

The task of recovery is too large to be
plausibly entrusted in its entirety to the
courts. They cannot set right all that is
awry with contemporary government.
They cannot do that for reasons of
politics, of prudence, of institutional
capacity, and of judicial restraint. The
courts, for example, rightly treat the
balance of power between the execu-
tive and legislative branches on matters
of war and peace as a political ques-
tion. Because our political culture thinks
of the courts as the arbiters of all things
constitutional, unfortunately, it tends to
treat any governmental practice that
the courts have left in place as constitu-
tionally legitimate.

The rise of the Tea Party movement has
in recent years begun to counteract this
tendency. That movement is in part a
revival of popular interest in constitu-
tionalism. Instead of treating the Con-
stitution as the property of lawyers and
judges, it proposes that legislators, and
even citizen-activists, have an indepen-
dent duty to evaluate the constitution-
ality of legislation. Moved by this senti-
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ment, the U.S. House of Representatives
now requires legislation to identify its
constitutional basis.

The Tea Party has also implicitly resisted
the modern tendency to treat the rights
protections spelled out in the Constitu-
tion’s amendments, rather than the struc-
tural provisions in its main body, as the
most important element of our constitu-
tional system. The individual mandate to
buy health insurance ran into trouble not
because it violated some specific prohi-
bition in the Bill of Rights, but because it
could not be justified as “necessary and
proper” to execute the Article | powers of
Congress.® We can infer from the few and
limited instances in which the Constitution
authorizes Congress to commandeer
individuals that such commandeering
outside those contexts is presumptively
impropetr.

The constitutionalist turn in conservative
politics is so new—and politics so busy
and distracting an enterprise—that its
philosophical and practical implications
remain to be worked through. A few

of those implications, however, are
clear enough.

This constitutionalism should be political
rather than legal. Constitutional advoca-
cy in the courts is tightly bound up with
Supreme Court precedents. The Court
gives those precedents great weight be-
cause of concerns about both legal sta-
bility and institutional authority. A legis-
lative argument about the Constitution
need not be constrained to the same
degree. A conscientious legislator will
give precedents some weight, certainly:
He will want to take into account the
likelihood that a bill he is considering
supporting will be struck down by the
courts; he should have a healthy regard

for stability; and he should be willing to
be persuaded by the Supreme Court’s
analysis of a constitutional question.*

He may from time to time, however, de-
cide that the Court has gotten it wrong.
He may decide, for example, to oppose
a bill that he expects the courts would
uphold, on the ground that it does not
accord with his own understanding of
the Constitution. Many conservative
legislators have taken exactly this tack
with respect to gun regulations: For de-
cades they called some of these regu-
lations unconstitutional, even before the
Supreme Court finally concluded that
the Second Amendment does indeed
protect an individual right.®

The conscientious legislator may even
act on constitutional reasons that he
does not wish to move the courts.

Let’s say a legislator were consider-

ing a health-care bill along the lines of
Obamacare, but a version that lacked a
specific objectionable provision such as
the individual mandate. The legislator
might oppose it because he thought it too
expensive, or unlikely to work, or other
reasons of that nature. He might also,
though, oppose it for exceeding the legiti-
mate powers of the federal government.

The argument would be that the
Constitution establishes a presumption
against federal activity that can be
defeated only by strong considerations.
The federal government is defined as
one of limited powers, and the Tenth
Amendment reiterates that the states
and the people retain all others. To
judge a proposal for a federal program
against the Constitution will therefore
require answering such questions as
whether the states and the people
could serve the purpose of that program



In rejecting a judicial monopoly on constitutional interpretation,
the constitutionalist also gives up the fantasy that any
particular institutional arrangement can guarantee

perfect fidelity to the Constitution.

without federal involvement. In some
cases it may be that federal overreach
is so gross that the courts should step
in. In other cases, though, the question
will turn on quintessentially legislative
determinations: Is the law necessary?
Are its means well proportioned to its
ends? Are there better ways of achiev-
ing those ends?

Political constitutionalism therefore
involves a less restrictive form of rea-
soning than legal constitutionalism
does. The constitutionalist legislator, or
citizen, will not always need to find a
clearly articulable rule to decide that
this proposal goes too far while that
one is appropriate as a constitutional
matter—the sort of legal rule we would
want the courts to apply in striking
down legislation. He will be able to
draw on a wider range of considerations
than the justices: He might, for example,
decide that our hypothetical health-care
law would warp the national character
by making the federal government’s de-
cisions too important to citizens’ health.

A political constitutionalism should be
practical and incrementalist rather than
apocalyptic. In rejecting a judicial mo-
nopoly on constitutional interpretation,
the constitutionalist also gives up the
fantasy that any particular institution-
al arrangement can guarantee perfect
fidelity to the Constitution. If he sees
laws and programs that do not fit with
our constitutional commands and ide-
als, he will not vainly demand that they

all be abolished straightaway. Instead
he will move patiently and intelligently
to bring government closer to its prop-
er bounds. If he finds himself unable to
abolish a program he thinks a poor fit
for our constitutional order, he will try to
reform it to render it less obnoxious or
destructive.

A political constitutionalism should be
coalition-minded rather than dogmatic.
Different conservatives will reach dif-
ferent judgments about particular laws
and programs. Some conservatives will
take a more Jeffersonian view, some a
more Hamiltonian one, about the proper
scope of the federal government. Oth-
er disagreements will concern what is
achievable in the near term, and how

to go about achieving it. Conservatives
should not treat the existence of these
disagreements as a scandal. Conserva-
tism should be home to everyone who
takes seriously the task of strengthen-
ing the constitutional structure of a limit-
ed, accountable government that serves
rather than masters civil society.

A political constitutionalism must seek
to appeal to the public. It must do this
in two senses. First, it must involve the
public in constitutional deliberation.

It is a deep public commitment to the
Constitution, more than any institutional
arrangement, that is its chief guarantor.
We had a more modest federal govern-
ment for most of our history for many
reasons, but it may be safely said that
a political culture skeptical of federal

110  YG NETWORK ROOM TO GROW: CONSERVATIVE REFORMS FOR A LIMITED GOVERNMENT AND A THRIVING MIDDLE CLASS



power was a more important factor than
the exertions of the Supreme Court.

At key moments political leaders have
made arguments to rally the people

to the defense of our founding ideals.
Abraham Lincoln explained that the log-
ic of the Constitution and Declaration

of Independence was incompatible with
slavery. Closer to our own day, Ronald
Reagan revived the language of con-
stitutionalism, referring to the Founders
more than his six predecessors com-
bined. In our time, conservatives have
to make the case to the public that our
constitutional structure has eroded, that
its erosion has baleful effects, and that
we can do something about it.

Part of making that case is drawing out
the constitutional dimension of every-
day policy disputes. The REINS Act,
requiring Congress to vote on major
regulations before they can take effect,
is not just a way to promote economic
growth, although it is that; it is a way

of reviving the separation of powers.
Replacing much of Medicaid with tax
credits that enable beneficiaries to join
the regular health-insurance market is
sound health policy, but also sound fed-
eralism policy. Reforming Medicare so
that it no longer attempts to set prices
throughout the medical sector is a way
to make American health care less ex-
pensive and more efficient, but it is also
a step toward the modest federal role
envisioned by the constitutional design.

Conservatives should not see the
making of public arguments about the
Constitution as a last resort to deploy
only when institutional safeguards
have failed. No less an authority on the
purpose of the Constitution than James
Madison suggested that such argument
would be one of the chief means of
making it effectual. Speaking in favor
of the Bill of Rights, Madison conceded
that “[ilt may be thought all paper barri-
ers against the power of the community
are too weak to be worthy of attention.”
His answer to that objection: “[Y]et, as
they have a tendency to impress some
degree of respect for them, to establish
the public opinion in their favor, and
rouse the attention of the whole com-
munity, it may be one mean to control
the majority from those acts to which
they might be otherwise inclined.”®

Confronted by presidential lawless-
ness, some conservatives are tempted
to throw up their hands. They conclude
there does not seem to be much conser-
vatives can do about it besides such ex-
treme, and for that reason impractical,
measures as impeachment. But there

is something we can do about it: We
can make the case that the president
must be bound by the laws and that
executive dereliction of duty is a threat
to national well-being. By making such
arguments, we could try to reestablish
a political norm by raising the cost of vio-
lations of it and increasing the odds that
future presidents will feel bound by it.

Conservatism should be home to everyone who takes
seriously the task of strengthening the constitutional
structure of a limited, accountable government that
serves rather than masters civil society.
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The second sense in which political
constitutionalism must appeal to the
public is that it must make itself attrac-
tive. Our constitutional order was worth
adopting, and remains worth preserving,
because it protects our liberty and pro-
motes the general welfare. That's what
the Founders had to demonstrate, and
what we must demonstrate anew. We
have to show that our most vexing prob-
lems need not be entrusted to the care
of a distant elite of micromanagers,

but can instead be addressed (some-
times even solved) by free markets and
self-government.

We have to show that we can have
wider access to health care, an afford-
able safety net, opportunities to learn,
and the like, without granting ever more
power to government. Sometimes we
will be able to make progress by end-
ing ill-considered government policies,

sometimes by replacing them with ones
more respectful of human nature, eco-
nomic incentives, federalism, and indi-
vidual rights. A constitutionalist orienta-
tion is not enough to make this showing
possible: A detailed understanding of
particular policy controversies will also
be necessary, and so will political judg-
ment. That orientation should, however,
be the starting point for political reflec-
tion and choice.

In America, what conservatism chiefly
means is the conservation of our political
inheritance from the Founders. That
task is no simple or passive one. It
entails protecting it from external attack
and internal corrosion, interpreting it
anew for each generation, and adapting
it to meet ever-changing circumstances.
The point is not to keep the Constitution
in tune with the times; it is to keep the
times in tune with the Constitution.”

Ramesh Ponnuruis a visiting fellow at the American Enterprise
Institute, a senior editor of National Review, and a columnist for
Bloomberg View.
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